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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
)
v.
)
)
MARCUS DAMIEN EVANS,
)
)
Defendant-Appellant.
)
______________________________)

NO. 45004 & 45005
BANNOCK COUNTY
NOS. CR 2016-4170 & CR 2016-12895

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
In this consolidated appeal, Marcus Damien Evans appeals from the district court’s
judgments of conviction and asserts that the district court abused its discretion when it imposed
underlying concurrent sentences of seven years, with three years fixed, and retained jurisdiction.

Statement of the Facts & Course of Proceedings
In March of 2016, police responded to a report that Mr. Evans was trespassing at a
residence. (Presentence Report (hereinafter, PSI), p.6.)1 Upon arrival, the police spoke with
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All references to the PSI and its attachments refer to the 51-page electronic document.
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Mr. Evans, and he told them that he went to the residence to try to see his children but got into an
argument with his mother. (PSI, p.6.) The trespassing charges were not pursued, but Mr. Evans
was arrested pursuant to an agent’s warrant, and the police discovered a glass pipe with
methamphetamine residue while searching Mr. Evans and his backpack. (PSI, p.6.) Mr. Evans
was then charged with one count of possession of a controlled substance. (R., pp.52-53.) The
State also filed an Information Part II charging an enhancement for a second or subsequent
offense under the Uniform Controlled Substances Act. (R., pp.54-55.)
Subsequently, Mr. Evans pleaded guilty to possession of a controlled substance, and the
State dismissed the Information Part II. (Tr. 6/20/16, p.6, Ls.4-16; R., pp.99-100.) Prior to
sentencing, however, the State charged Mr. Evans with one count of possession of forged notes
or bank bills. (R., pp.229-30.) Mr. Evans later pleaded guilty and admitted to committing the
offense while released on court services supervision. (Tr. 2/13/17, p.5, L.22 – p.8, L.13.)
At the sentencing hearing, the State recommended that the district court impose
underlying sentences of seven years, with three years fixed, and retain jurisdiction. (Tr. 2/13/17,
p.12, Ls.15-19.) Mr. Evans counsel requested that the district court place him on probation.
(Tr. 2/13/17, p.10, L.22 – p.11, L.2.) The district court imposed two concurrent underlying
sentences of seven years, with three years fixed, and retained jurisdiction. (Tr. 2/13/17, p.19,
Ls.9-14; R., pp.160-62, 260-62.) Mr. Evans filed notices of appeal timely from the district
court’s judgments of conviction. (R., pp.165-66, 265-66.)

ISSUE
Did the district court abuse its discretion when it imposed two concurrent underlying sentences
of seven years, with three years fixed, following Mr. Evans pleas of guilty to possession of a
controlled substance and possession of forged notes or bank bills?
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ARGUMENT
The District Court Abused Its Discretion When It Imposed Two Concurrent Underlying
Sentences Of Seven Years, With Three Years Fixed, Following Mr. Evans Pleas Of Guilty To
Possession Of A Controlled Substance And Possession Of Forged Notes Or Bank Bills
Based on the facts of this case, Mr. Evans’s underlying sentences of seven years, with
three years fixed, are excessive because they are not necessary to achieve the goals of
sentencing. When there is a claim that the sentencing court imposed an excessive sentence, the
appellate court will conduct an independent examination of the record giving consideration to the
nature of the offense, the character of the offender, and the protection of the public interest. See
State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
Independent appellate sentencing examinations are based on an abuse of discretion
standard. State v. Burdett, 134 Idaho 271, 276 (Ct. App. 2000). In such a review, an appellate
court considers “whether the court acted within the boundaries of such discretion, consistent with
any legal standards applicable to its specific choices, and whether the court reached its decision
through an exercise of reason.” State v. Hass, 114 Idaho 554, 558 (Ct. App. 1988). When a
sentence is unreasonable based on the facts of the case, it is an abuse of discretion. State v. Nice,
103 Idaho 89, 90 (1982). Unless it appears that confinement was necessary “to accomplish the
primary objective of protecting society and to achieve any or all of the related goals of
deterrence, rehabilitation or retribution applicable to a given case,” a sentence is unreasonable.
State v. Toohill, 103 Idaho 565, 568 (Ct. App. 1982). Accordingly, if the sentence is excessive,
“under any reasonable view of the facts,” because it is not necessary to achieve these goals, it is
unreasonable and therefore an abuse of discretion. Id.
There are several mitigating factors that illustrate why Mr. Evans’s underlying sentences
are excessive under any reasonable view of the facts. First, Mr. Evans was exposed to drug use
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as a child at home, and this resulted in his own drug use at a very young age. (PSI, p.17.)
Mr. Evans said he was raised by his stepfather who was an alcoholic and used marijuana. (PSI,
p.17.) And Mr. Evans’s mother recalled that Mr. Evans was only 9 years old when he started
using marijuana and developed a drug problem. (PSI, p.17.) Mr. Evans also admitted that he
was using marijuana and methamphetamine regularly leading up to his charges for possession of
a controlled substance.

(PSI, p.22.) A defendant’s difficult childhood and problems with

ongoing substance should both be considered as mitigating information. State v. Gonzales, 123
Idaho 92, 93-94 (Ct. App. 1993); State v. Nice, 103 Idaho 89, 91 (1982).
Mr. Evans was also homeless in the years leading up to these charges. (PSI, p.18.) He
said that he started using methamphetamine in the winter of 2015 when he had no support from
friends or family. (PSI, pp.6-7.) Counsel for Mr. Evans also noted that, prior to his arrest for
possession, Mr. Evans’s world was “a mess” because he was homeless and unemployed.
(Tr. 2/13/17, p.8, Ls.20-24.) However, by the time he was interviewed for the PSI, Mr. Evans
was working and building a more stable life; he said he was working full-time installing siding
on homes. (PSI, p.26.) Additionally, his mother commented that, even though Mr. Evans had
been “in trouble since age nine,” he had “finally started taking life seriously,” and he was
working and “willing to do counseling.”

(PSI, p.17.)

His attorney also pointed out that

Mr. Evans was gaining “a stability that he absolutely did not have a year ago.” (Tr. 2/13/17, p.9,
Ls.9-12.)
Finally, despite his problems, Mr. Evans still has the support of his mother. He explained
that she had set up counseling for him. (Tr. 2/13/17, p.16, Ls.3-6.) And Mr. Evans’s counsel
noted that Mr. Evans was trying to give his mother money to help her, and he was shoveling her
roof and clearing ice off the doorways at her home. (Tr. 2/13/17, p.10, Ls.16-21, p.17, Ls.6-10.)
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A defendant’s ongoing family support is also a recognized mitigating factor. State v. Shideler,
103 Idaho 593, 595 (1982).
In light of the numerous mitigating factors in this case, the district court abused its
discretion when it imposed Mr. Evans’s underlying sentences because it did not adequately
consider these factors, and therefore did not reach its decision through an exercise of reason.

CONCLUSION
Mr. Evans respectfully requests that this Court reduce his underlying sentences as it
deems appropriate.
DATED this 10th day of October, 2017.

__________/s/_______________
REED P. ANDERSON
Deputy State Appellate Public Defender
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